
To: 

Office of 
Documents. an<:>:· 

Adrntnistrative 
!ssua.nces 

ZID7 SEP -6 9fi?~NT OF THE DIS~CT OF COLUMBIA 
·· Office ofZomng 

*** 

MEMORANDUM 

From: 

Office of Documents and Administrative Issuance 

Sharon S. Schellin.. \~ 
Secretary to the~ Commission 

Date: September 5, 2007 

Re: Publication for the Office of Zoning 

Please publish the following in the D.C. Register on September 14,2007: 

1. Z.C. Notice of Final Rulemaking & Order No. 07-08; 
2. Z.C. Notice of Final Rulemaking & Order No. 07-03; 
3. Z.C. Notice of Final Rulem_aking & Order No. 06-47; 
4. z.c. Notice of Final Rulemaking & Order No. 06-33; and 
5. Z.C. Notice of Final Rulemaking & Order No. 05-21A 

These Final Rulemakings and Orders are also provided on the attached diskette. Thank you 
in advance for your assistance in this matter. 
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RULEMAKING TRANSMITTAL FORM 
TYPE OF RULEMAKING ACTION: U EMERGENCY RULES 

rxl FINAL RULES n PROPOSED RULES n COMBINED 

-

DATE AND TIME RECEIVED AGENCY: OFFICE OF ZONING 
---

Office of Do~uments use only AGENCY REPRESENTATIVE: SHARON SCHELLIN 
- ltn ADDRESS. 441 4 Street, N.W., SUite 210 South TELEPHONE: 727-0340 

TITLE AND DESCRIPTiON OF RULES: Z.C. Case No. 07-03: Text Amendments- 11 DCMR: Minimum 
lot dimensions in the R (Residential) Districts 

If this rulemaking action will amend or repeal existing rules, give a complete citation to the rules being 
amended or repealed: iitle 11 (Zoning) Section 401 

FINAL RULES ONLY: Give the D.C. REGISTER citation and date of publication of the Notiee of 
Propos~d R_ulemaking for these rules: 54 DCR 5331 DATE: May 25, 2007 

COMPLETE CITATION to the statute, regulation, or other legal authority which sj:)ecifically authorizes the 
issuance of the substance of these rules: Section 1 of the Zoning Act of 1938, approved June 20, 1938 (52 
Stat. 797, 799 D.C. Official Code§ 6-641.01). 

LEGAL CERTIFICATION: rcertify that I have reviewed the attached rulemaking and, 
in my opinion, the substance of the text of the rules is legallr.._suffici~nt. 

DATE: JULY 9, 1007 _- SIGNED: (J/cv. 2)JI}fi' _ t(.....- PHONE: (202) 442-9777 

X FINAL CONDITIONAL NAME: LINDA SINGER TITLE: ATTORNEY GENERAL 

PROMULGATOR: Name and title of the person legally authorized to adopt and promulgate-these rules (or 
the name of the board or other body authorized to adopt rules by vote) -
Zoning Commission For The District Of Columbia Title: 

COMPLETE CITATION to the statute; regulation, order, or other legalauthority that specifically aut_horizes 
this person or agency to adopt and promulgate these rules. Section 1 of the Zoning Act of 1938, approved 
June 20, 1938 (52 St~t. 797,799 D.C. Official Code§ 6-641.01). · 
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ZONING COMMISSION FOR THE DISTRICT OF COLUMBIA 
NOTICE OF FINAL RULEMAKING 

and 
Z.C. ORDER NO. 07-03 

Z.C. Case No. 07-03 
(Text Amendments- 11 DCMR) 

(Minimum lot dimensions in the R (Residential Districts) 
July9, 2007 

The Zoning Commission for the District of Columbia (the "Commission"), pursuant to its 
authority 'Ullder § 1 of the Zoning Act of 1938, approved June 20, 1938 (52 Stat. 797, as 
amended; D.C. Official Code § 6-641.01); having held a public hearing and referred the 
proposed amendments to the National Capital Planning Commission (''NCPC") for :a 30-day 
period of review pursuant to § 492 of the District of Columbia Charter; hereby gives notice of 
the adoption of an amendment to § 401. of the Zoning RegUlations (Title 11 DCMR). The 
amen<4tlent clarifies that a building on a lot with less lot area or width than became peniritted as 
of May 12, 1958 may not be expanded or replaced to house a new use, if that use requires more 
lot area or width than exists on the lot. 

A Notice of Proposed Rulemaking was published in the D.C. Register on May 25, 2007, at 54 
DCR 5331, for a 30-day notice and comment period. 

The Commission took final action to adopt the amendment at a public meeting held on July 9, 
2007. 

This final rulemaking is effective upon publication in the D. C. Register. 

Existing Regulations 

On May 12, 1958, the Zoning Commission adopted the current version of the Zoning 
Regulations. Among the new provisions were regulations establishing minimum lot area and 
width requirements in residence zones. The Coiilmission also adopted what is now § 401.3, 
which permits the construction of new buildings and the enlargement of existing buildings on 
lots that did not coi1folli1. with these new requirements, as long as all other provisions of the 
Zoning Regulations were met. The Boatd of Zoning Adj\lst:ment recently held that § 401.3 not 
only permits the expansion and replacements of buildings on lots that did not comply with a 
specific lot or area requirement adopted in 1958, but also permits such construction. to disregard 
all lot and area reqUirement, whenever adopted. the BZA's interpretation thus recognizes a 
wholesale exemption from lot control for the nonconforming lots, while conforming lots must 
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Z.C. CASE NO. 07-03 
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continue to abide by such limitations. The amendment adopted in this order is intended to 
remove the ambiguity that led to this result. 

Description of Text Amendment 

This rulemaking was initiated by the Office of Planning. The t~t amendment limits the 
exemption from complying with the lot area and width requirements of § 401.3 to just the 
nonconforming ~pect of the lot that :made it substandard in 1958. Thus, although a building 
existing as of May 1, 1958 may still be exp8.Q.ded or replaced by a new bUilding, even though its 
lot is smaller or narrower than required as of that date, the new text provides that this may not 
occur i_f there will also be a change to a use that requires more lot area or width than the lot 
currently possesses. 

Relationship to the Comprehensive Plan 

The ~endment is not inconsistent With the goals of tbe District Elements of the Comprehensive 
Plan. No Comprehensive Plan sections deal specifically with residential lot size, but the change 
is consistent with th~ general themes of the Plan including the prote4:tion of residential character 
and the encouragement of compatible land uses. This text amendment would promote these 
goals of by confirming the existing lot size requirements for all types of structures and uses. 

Public_ Hearing and Proposed Action 

The Commission held a public hearing on April 5, 2007 and took proposed action on May 14, 
2007 to approve the advertised text.. A Notice of Proposed Rulemaking w~ published in the 
D. C. Register on May 25, 2007 at 54 DCR 5331, for a 30-day notice and oomment period. 

At the time of it took final action, the Commission noted a letter received from the AppleTree 
Institute for Education Innovation requesting an exemption from the rule. Just days before the 
Zoning Coilltt;lission took emergency action to establish new lot area and width requirements for 
charter schools, AppleT~ filed an application for a building permit to expand a building to 
house that use. The application was denied because the lot did not meet the I)ew requirements. 
AppleTree successfully appealed to the Board of Zoning Adjustment, arguing that the new 
requirements did not apply because its building was on a substandard lot and therefore could be 
expanded pursuant to the lot area exception granted under § 401.3. As this rulemaking m~es 
clear, it was not the Commission's intent to apply the new lot area requirement only to schools 
on confonning lots. And though the issuance of this order might negate AppleTree's successful 
appeal, it does not preclude it from establishing the use. Rather, a charter school that cannot meet 
the lot or other area requirements in residence zones may seek a special exception. Tb~ BZA, 
through its public hearing process, is in a far better position to decide the affect of permitting 
AppleTree to establish a chBrter school on this lot than the Commission. 
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AppleTree submitted a second letter during the coinment period contending that it should not 
''penalize" b~ause the Zoning Administrator denied the building permit. The Commission 
decision to permit special exemption relief for properties with noncompliant lots was made to 
penalize such lot owners, but rather to offer a means to obtain a building permit without' having 
to meet the stricter standards of a variance. Since the special exception option existed for 
AppleTree since the day the Commission took emergency action, so that any injury to AppleTree 
resulting from the need to now begin such proceedings is entirely self-inflicted. 

The proposed rulemaking was also referred to NCPC pursuant to § 492 of the District of 
Columbia Charter. NCPC, by report dated May 31, 2007, fotmd that the proposed text 
amendment would not adversely affect the federal interests or be inconsistent with the Federal 
Elements of the Comprehensive Plan. 

The Office of the Attorney General determilled that this rulemaking meets its standards of legal 
sufficiency; however it recommended adding a reference to the replacement of an . existing 
building since the § 401.1 exemption includes both the expansion and replacement of a building 
on a substandard lot. 

Final Action 

The Commission took final action to adopt the nliemaking at its regularly scheduled public 
meeting on July 9, 2007. No substantive changes w~e made to the advertised prepared text, 
except for the additional language suggested by the Office of the Attorney General. The 
Commission found that the proposed text amendment was in conformance with the original 
intent of § 401.1 and the lot size requirements of the regulations. 

Based on the above, the Commission finds that the proposed amendments to the Zoning 
Regulations are in the best interests of the District of Columbia, consistent With the purpose of 
the Zoning Regulations and Zoning Act, and not inconsistent with the Comprehensive Plan for 
the N11.tional Capital. 

In consideration of the reasons set forth herein, the Zoning Commission hereby APPROVES the 
following amendments to Chapter 21 of the Zoning Regulations, Title 1 i DCMR. Added 
wording is in bold and underlined lettering: 

1. Amend§ 401.1 to read as follows: 

401.1 Except as provided in c~pters 20 through 25 of this title and in the second 
sentence of this subsection, in the case of a buiiding located, on May 12, 1958, 
on a lot with~ lot area or lot width, or both, less than that prescribed in§ 401.3 
for the district in which it is located, the building may not be enlarged or replaced 
by a new building unless it complies with all other provisions of this title. 
Notwithstanding the above, the lot area requirements of§ 401.3 must be met 
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when the buDding is being converted to a use or replaced by a buDding 
intended to house a use that wolild require more lot area or lot Width than is 
on the building's lot. -

Vote of the Zoning Commission taken at its public meeting on May 14,2007 to APPROVE the 
proposed rulemaking: 5-0-0 (Carol J. Mitten, John G. Parsons, Anthony J. Hood, Gregory N. 
Jefferies, and Michael G .. Turnbull to approve). 

This order was ADOPTED by the Zoning Commission at its public meeting on July 9, 2005 by a 
vote of5-0-0 (Carol J. Mitten, Michael G. Turnbull, Anthony J. Hood, GregoryN. Jefferies, and 
John G. Parsons to approve). 

In a~co~an~ with the pro~sions of~ 1 OCMR.§ 3
1
028.9d this Order shall become effective upon 

publication m the D. C. Regzster; that ts, on SE~ · 4 'u07 . 
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ZONING COMMISSION FOR THE DISTRICT OF COLUMBIA 
NOTICE OF FINAL RULEMAKING 

and 
Z.C. ORDER NO. 07-03 

Z.C. Case No. 07-03 
(Text Amendm.e~ts -11 DCMR) 

(Minimum lot dimensions in the R (Residential Districts) 

The full text of this Zoning Commission order is published in the "Final Rulemaking" section of 
this edition of the D. C. Register. 

ZONING COMMISSION
District of Columbia

Case No. 07-03
21


